--an-giﬁ (anﬂr-sr) ﬂmhw.mwﬂmwmmw
O/0 THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

Refta 3,3 T & WA/ 2 Floor, (§TBhavan,
o s far 0%,/ Race Cotrse Ring Road,
- TTHIE / Rajkot - 360,001
Tele Fax No 0281 — 2477952/2441142Email: .

(A)

)

i)

(i)

(B)

N fepaiganied by a fees

_ ﬂm : _. D-zn _ R R R, ..
_vznm to 429/RA /2021 10/BB/AC/MRB-11/2021-22 27-023021 '
& o fis A2y GEN(Onder-In-Appeal No):
| RAJ-EXCUS-000-APP-250 TO 252-2022
AT 7 i/ - FT8 w B vl
" Date of Order: . 31'08'2022 - Date of issue: . / - 08.09.2022

- et g, g (artﬁﬂn tlwﬂzammﬁ?rf

- Passed by Shri AkhlleshKumar, Commlssroner (Appeals),Rajkct.
AV T S AT SUTY GETET AL, ¥ IeTE e darc/reg T,

T | WTREAT  nider e Fuefrfaa wrdt e sk & R / :
Arising out of above mentioned QIO issued by AddiummlfJomchpuly/Asmstant Comigsioner, Cenital
Excise/ST / GST, Ramuaqmagarl Gandhidham :

anversatacs ey s s wt var fName&Address of theAppellant&Respondent :-

M/s. Sunrise Cerainic Pvt. Ltd., 8-A National Highway, Behind Varmora
-_Cemic,Dhm,Wanhner 363622, Dist.- Morhi & others.

T apamardte;  sufd 9 sl Frafhe 70% & swye witwrdy / siireon ¥ wow afts zor w1 gear

An_v person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following

zﬂrrrm AT gere g w e arfiefe mrnfiesor ¥ afd adrer e seme g sl@Raw 1944 7 wio 358 F
Ry ¥ B aftfawm, 1994 4 arv 86 ¥ smio Pafaflrey s fr o et g v

Appeal to Customs, Excise & Service Tax Appel.laxe Tribunal under Section 35B of CEA, 1944 / Tnder Section
86 of the Finance Act, 1994 an appeal lies to

AT e & mwﬂmﬁﬁmw,mm&ﬁﬂmammﬁﬁﬂwﬂa vz =R 3 2,
all'{'il?'ﬁ'('lr 1 R, ﬁﬁw*qrfgtw

The special bench of Ct.stoms, Excise & Service Tax Appellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in ail matters relating o classification and valuauon

‘nrfl‘st:ﬂ-v&al{ ¥ #ara 1 aﬁﬁ%mhaﬁaﬁm mwwmmu-ﬂm

(Rt o ffle iR &, AR w4 A SPATAre- 3o o 1T H

x ud
g the West regional bénch, of Gustopn, el & Service Tqx Appellate Tl (CESTAT) «¢, 4 Floor
mmwmm*mmwmtmmmm{ﬂwmmﬂ 2001, TFrmsﬂue*r. Fuif fimg
¥ ww EA-3 W vt § = B s g i aww A v U nihr warw K whr ok

th"mrlm , ¥ 5 FT YT O F0,5 W T T 50 AT TUY o AT 50 G smy it-t a wuer: LOGOA T,
mwooo; w7 Fatfea s rﬁwﬁmm ﬁu?ﬂaﬂwmrwmﬁ mﬁﬂizrm'mfﬁwvr
ﬁan&r%vﬁwmﬁi‘m-rﬁ!ﬁ*ﬁm arfl Wmifey aw I iﬂ? o gTE BT
mwg\#mﬂﬁwmmmmw&wﬁ mmglwmm(éaﬂq g srgTyT %

111‘1'5001 mwﬁiﬂwqummﬁrru

the b Fribunal shall be filed licate in form EA-3 rescribed under Rul
ea&dﬂiofﬁﬁﬁem Rulc %ﬂe mu_u P In lorm / as prescri uder Rule

]uch at least should be -
?(%‘3“ - ﬁago&l Dne ¥ mt of
ugﬂﬁnan legf t‘r, refund upto Sé:é C to 56 Lac é 50 e
% % ﬁ?n ]I:Fl;?;gﬂll; ted p1.1bRe eri_%{mxi(an?h the ;n y nonmst&d pu or thztb nbunalgls
sttna nrgra.nt& shnflﬁcm accompanied by a {ee of Rs. 500{ _

aﬁéﬂwmmmﬂwﬁ'dw'r wfte, AT afifam, 19946 gro 86(1) ¥ Fmhr damw R, 1994, % R 1) F ae
PR wor S.T.-5% T1T SRt H 41 =7 AR o auh ara v ander & sz sefter 4 zwﬁ!ﬁrmﬁm#ﬁmﬁ
A i warfing §F iRy o oot & wn & £ uw 9 ¥ are, st Favw 4 o s £ ate sy aama war quiEr, W
.5 ¥TH AT I W5 WYE N0 47 50w Aoy 7 quq 50 awmﬂmsg'ﬁm 1000! =7, 5,000/ w9 gl

-wooogwﬁmﬁaﬂ’tawrgmﬁnﬁmﬁlﬁa% wﬁmaﬂﬁt—f‘nwm#rw%

faeft o ardfame S ¥ drcrﬁmwa |ﬁaﬁm a"rr\mrrrfm- T aT
ma‘rﬂ'ah'r“gﬁqwag T T e O T B JAAR SR

- wr FAuffor g s e gy

b secti 1} of Section 5§ of the Finence Act, 19 to the Apupclate [‘rﬂmna.l Sh
9g n&lru ?:rcasgz l.gﬂf'-‘oml og Ies u: ed under lhte 2 1} tﬁg( rvice [?)x Rules, 1994, and %Ihm

d
5 .r. 2aled u mnsl {upe of which s he l::u. ied copy) and  should be
e D reeny g?luw 069 a Pse;rwce Lk &1 interest f..mau m penatly levied

o here 1.he- ounl 01‘ se:.n tex & interest demarnd Ctl & peualty ovied is
N A five ohl&s: 'bul: not cxcc %ﬂ 10 06 0 llw' e {he Anelnt of Sorvice Lo

SaEec A levied 13 e form of crossed Lank draft in
N U tantpf\r rRT g ﬁl of 1omi tcd Publn[. wctor ank of the c{ace whore the beicl
i t“i 13%11'3&:(8(1 / ﬂ;ncsmpon made {or grar'lt o stav shall bhe am;mpa;lml h) a lee of Ke.500/-




T e

W

(i)

©

(i)

(i)

{idi)

{iv)

)

{vi)

b

(E)

(¥)

(@)

T

-date appoin

20 .

e v, 1904 67T 86 ST (2) T (24) W e o B it anftes, dre P, 1994, % Fae 9(2)
mzm%azaﬁuf&«ms.'r.-'?ﬁﬁmﬁl&qﬁaﬂmm,mmqwmm(wﬂm,w«wwm-
mmﬁmmﬁ(mamﬁmaam mmww;ﬂwmm,mmw
m,ﬁmmmﬁmﬁﬁwﬁhﬁﬁmﬁwﬁﬁmimwm” _ :
S e g GOl 0 £ 5T s
& Com mdﬁofcgewm pasaed. o th Cotahission "cep&g;um‘anm'{ the ot Comin Sebner grcne{)utg
Eﬁm??go?gyof Central Excise f Serayoe'l‘eax to fle the appesl before %he Appellate Tribunal.

WWWWWWW mmtﬂmtﬂm%mi#ﬂwmmm 1944 R =T
ey st 1 fafre afaFtT, 1994 1o 83 % sda Favex 9 A ok 4, Y e ¥ o s e

__ WWW'WWW:W*1O wﬁwm%),airmqw‘txhvﬁmﬂaa,m , 9 ¥ i ARa |
L4 il : _

T R wg, 9 T & arpta WAt s IR Tre #AE 3 T U agn
h t&ﬂwmwuﬁmtmwﬁwﬂﬁw#ﬁwmﬁag
ey 19 4 & s ve .
{ii) ¥z Ty By A A Tl _
{iii) e st Rt & e 6 ¥ dafa T : '
- aud a7 6 vE ar & e At (4@ 2) sfafram 2014 %m%{&mﬁaﬂiﬂwm*mm

o ot o AR NALAT I : ) o
For an tobeﬁlcdbdoretheCESTAT,underSecﬁon35FoftheCentra.lExuseAa_ct,194!4whmhlsal§o
madde 8 l to Service Tax under Section 83 of the Finance Act, 1994, an against this order shall lie
before the Tribunal on payment of 10% of the du’tg_ demanded where duty or duty and penalty are in dispute, or
ceﬂalty. 1_1.1|1v11-1&e11= pi ty is in dispute, .p | the ameunt of pre-deposit payabie would be subject to a
iling o 1 OTES, S ] : .
"8 Under Central Excise and Sérvice Tax *Duty Demanded” ghall inctude :
i) _ amount determined under Section 11 D; ,
_ 1) amount of erroneous Cenvat Credit taken,
- {iil) amount payable under Rule 6 of the Cenvat Ciedit Rules | <

- provided further that the provisions of this Section ghall net aj - to the stay axg{.lcauon and appeals

pending before any appellate authority prior to the commencement of the Finance {No.2) , 2014, :

P St 0% e st o 1 5 ¥ e v
mm,fgaﬂwaﬁzwmt,ﬁam.mﬂﬂn,._ﬁm,w:ﬁqm,muﬁ,ﬂfiﬁﬁ-uoom,ﬁﬂm
] _ -

A revi ion lies to the Under'Seumm t of India, Revision Application Unit,
ma% of 'oech 1t of e, 4th gipevsn Parliament Street, New Delhi-
- 110C T “1944 in respect of the foll case, d by first proviso to sub-

the
section {1} Section 358 ibid:

35 et g 3 o ¥, st e A o T g s S
m“%% ﬁﬂmﬁiﬁ%mmﬁ msf?nnw W ¥ WA mm#‘%
In ‘Hofmylossofgoods,whereﬂlelpésoécursm -anait from a to a warehouse or to another factory
or qnemuse_to._ during the course of processing o the goods in a warchouse or in storage
whether in a or-in & waa se .
v ¥ ange P Oy ar 3 W Pl s ek Al 5 Ay W R WO i S e e F g (R R e F,
ﬂmtmfkﬁ:{mmhﬂﬁyﬁﬁﬁ v/ e o W gf NI
in cazc o sobele of duty o excec gt ook, opaTed 1o AU EOUPL, 20 TR SR oR il
‘I:i?c_ase o goof’lrs iv;::pcn'a mm% t:‘ N!epal?r‘ggutan, m%&&m@t of duty.’

ey & I % % Ry oy o ¥fte e aviRrfr o s T STt % aga v i ok § ol 08 st
T(m}tmgaﬂzﬁﬁz‘i,lw 109 #m%ﬁﬂmmmﬁmﬂmt&ﬁ g

v - _ _ _
Credit of any duty allowed to be uti ent of excise duty on final products under the provisions
G L A O i by (e Conunasibner Appeats) o of sk, e
mmﬁﬁuﬁﬂmﬁwm-stﬁﬁmmﬂw(mw;wl,%mgtim&ﬁﬁ!t,w
e & S 3 3. W1 sty ) ey ST | S AT & A€ [ A1 T A awder B A R dorw 8 Al g
ﬁ*"ﬂ‘;m 1944 R wrr I5-EE ¥ aga (uiia e & azreh 5w ¥ ot 9 TR-6 # 9 dorg fY ot
The above ication shaill be ini dupli in Form No_ EA-8 ecified under , 9 of Céntral Excige
R S R i
RE of CBA, 1944, undér Major Head of Account. &P P foe s prescriled tmder ’
et Fra w61 rr 4 st - - N

lmwgwm%mu nﬁwzw-w@mmmﬁmm@mmamaam
e o g o b AT o theh Ripecs Bme Lo o e o0

T e e B B T AT R L U

case,if the order covers veriousnumbers of order- in On?nal, Q.1.0. shoy id in the aloresai
manner, notwithstanding the iact that one o th t Tob th icati
Central Govi. As the casge may be, is d to a&&d scoploria % prm-k 1 ms:gtgl c..rl lgkh a%%hﬁ:g'h %Ot?- ﬂféﬁ

e ST g SRR, 1975, ¥ aggd-l B g 4F ake oF e akw f 9 o Ruif 6.50 T =
One ﬁr&mwﬁﬁg?éﬁ & case -bé-a.ndmeﬁrdc-r the adjudicating ity shall bear
One copy of apphicgion or 0.1, a8 e o e i Yo of the Count Foc Act B o hnended
S e, W gy o o darEe i A (@ Af) ek, 1982 % af¥a w@ o Hafug anmEt Y
S e Y o -
O 8 Aoelinte Tribunal {Procedure) Fules, 5888 mrre matters contsined in the Customs, Excise

& ord e WO & s s, e e e v & v, ahendt Pt 3w

www.cbem.m maed ¥\ L R
y b s @ rate detgaﬂ_led latest glov;sions relann%gg‘%of appegl io the higher appellate authority, the

website www.C

aay refer e rtmen



e St : Appeal No: V2/427-429/RAJ/2021

The below, mentioned appeals have been filed by the Appellants

- (heremafter referred to as ‘Appellant No.1 to Appellant -No.3’, as detailed in

"Table below) against Order-in-Original ‘No. 10/BB/AC/Morbi-11/2021-22 dated

27.5.2021 (hereinafter referred to as ‘impugned order’) passed by the Asmstant |

- Commissioner, - Central GST Division-ll, Morbi (hereinafter referred to as
_ adjudlcatmg authorlty)

Sl _.rAppea___lﬁ-Ng;_-__-:;: |- Appellants: . | Name & Address of the-_&ppellant

. | | M/s. Sunrise Ceramic Pvt. Ltd.
'1. V2/427/RA1/2021° Appellant No.1 | 8-A National Highway, Behind
: Varmora, Dhuva, Wankaner,
District: Rajkot.

h : Shri Vimal Laxmanbhai Zalaria
2. | V2/428/RAJ/2021 | Appellant No.2 | Director of M/s Sunrise Ceramic
' L Pvt. Ltd., Wankaner.

o Shri Hardik Laxmanbhai Zalaria
3. | V2/429/RAJ/2021 | Appellant No.3 | Director of M/s Sunrise Ceramic
- Pvt. Ltd., Wankaner.

2. The facts of“ the case, in brief, are that Appellant No. 1 was engaged in
- manufacture of Ceramic Floor Tiles.& Wall Tiles falling under Chapter Sub
Heading No. 69071010 of the Central Excise Tariff Act, 1985 and was holding
Central Exc1se Reglstratlon No. AAMC53533KXM001 Intelligence gathered by the
officers of Dlrectorate General of Central Excise Intelligence, Zonal Unit,
Ahmedabad (DGCEI) indicated that vanous ‘Tile manufacturers of Morbi were
indulging in malpracnces in connivance with. Shroffs / Brokers and thereby
engaged in large scale evasion of Central Excise duty. Slmultaneous searches
" were carried out on 22. 12.2015 at the premises of Shroffs in Rajkot and Morbi
and varleus mcrlm'natmg documents were seized. On scrutmy of said documents
and Statements tendered by the said Shroffs, it was revealed that huge amounts
of cash were deposﬂ.ed from all over India into bank accounts managed by said
Shroffs and such cash amounts were passed on to Tile Manufacturers through
Broke'rsfMlddlemer.l‘_fCas‘h’ Handlers. Subsequently, simultaneous searches were
carried out on 23.12.2015 and 31.12.2015 at the premises 'of
Brokera!Middlemenfcash Handters engaged by the Tile manufacturers and

certain incriminating documents were seized.

2.1 lnvestigation. carried out revealed that the Shroffs opened bank accounts
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manufacturers through their Brokers/ Middiemen. The Tile manufacturers flirther'

passed on the bank account details to their customers/.buyers with instructions
to deposit the cash in respect of the goods sold to them without bills into these
accounts. After depositing the cash, the customers. ysed to inform the Tile

manufacturers, who in turn would inform the Brokers o'r directly to the Shroffs.

Details of such cash deposit alongwith the copie;.s of pay-in-slips were

communicated to the manufacturers by the Customers. The Shroffs on
confirming the receipt of the cash in their bank accounts, passed on the cash to
the Brokers after deducting their commission from it. The Brokers further
handed over the cash to the Tile manufacturers after deducting their
commission. This way the sale proceeds '.of an illicit transaction was routed from
buyers of goods to Tile manufacturers through Shroffs and Brokers.

2.2 During scrutiny of documents seized from the office premises of M/s K. N.
Brothers, Rajkot / Shree Ambaji Enterprise, Rajkot, Shroff, it was revealed that
the said Shroff had received total amount of Rs. 85'::,79,210! - in their bank
accounts during the period from February, 2015 to December, 2015, which were
passed on to Appellant No. 1 in cash through M/s Sawodaya Shroff, Morbi,
Broker / Middieman. The said amount was alleged to be sale proceeds of goods
removed clandestinely by Appeilant No. 1. - !

3. Show Cause Notice ‘No. DGGI/AZU:‘ Group-B!Sunrise/ 36-40/2019-20 dated
30.07.2019 was issued to Appetlant No. 1 calling them to show cause as to why
Central Excise duty amounting to Rs.10,72,402/- should not be demanded and
recovered from them under prowso to Section 11A(4) of the erstwhile Central

Excise Act,1944 (hereinafter referred to as “Act”): along with interest under

Section 11AA of the Act and also proposing imposition of penalty under Section
11AC of the Act and fine in lieu of confiscation under Section 34 of the Act. The
Show Cause Not_ice'also proposed imposition of penaltjy‘-}up’on Appellant Nos. 2 to
3 under Rule 26(1) of the Central Excise Rules, 2002 (h;ereinafter referred to as
“Rules”). - ' o

3.1 The above said Show Cause Notice was adjudi;;ated vide the impugned
order whereln the demand of Centrat Excise duty amountmg to Rs. 10,72,402/-

- was conﬁrmed under Section 11A(4) along with interest under Section 11AA of

the Act. The lmpugned order imposed penalty of Rs. 10 72,402/ - under Section
11AC of the Act ‘upon Appellant No. 1 with OPIIOQ of - reduced penalty as
envrsaged under provisions of Section 11AC of the Act. The lmpugned order also

- imposed penalty of Rs. 1,25, 000/~ each upon Appellanf Nos. 2 and 3 under Rule

~ Page 40f 23
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Being aggrié\:'ed with fhe ifﬁpugned erer, Appellant Nos.1 to 3 have

preferred appeals-on various grounds, inter alia, as below :-

o

Appeggnt' No. 1:-

(i)

The adjudicating adthority has relied upon.Statements of Shroff,

-MiddlemahlBroker while confirming the demand raised in the show

cause notice. However, the adjudlcatlng authorlty has passed the

order without allowmg cross examination of Departmental witnesses in

. spite of spec:ﬁc request made for the same. It is settled position of

(i)

(ifi)

law that any statement recorded under Section 14 of the Central
Excise’ Act, 1944 can be admitted as evidence only when its

. authenticity is established under provisions of Section 9D(1) of the Act

and retied upon following case laws:
(a) J.K. Gigarettes Ltd. Vs. CCE - 2009 (242) ELT 189 (Del).

- {b) Jindal Drugs Pvt Ltd -2016 (340) E.L.T. 67 (P & H)

(c) Ambika International - 2018 (361) E.L.T. 90 (P & H)

{d) G-Tech industries - 2016 (339) E.L.T. 209 (P & H)

{e) Andainan Timber Industries -2015-TIOL-255-5C-CX

(f) Parmarth Iron Pvt. Ltd - 2010 (255) E.L.T. 496 (All.)

In view of the provisions of Section 9D of the Central Excise Act, 1944
and settléd position of taw by way of above referred judgments, since
cross exaimination of departmental witnesses were not allowed their
statements cannot be.-relied upon while passing the order and
determining the duty amount payatle by it. Especially when, there is
no other evidence except so called oral evidences in the form of those
statements and un-authenticated third -party private records.

'Thereffjrg, iri view of the above, impugned order passed by the
- learned Assistant Commissioner is liable to be set aside on this ground

too. :

That the '_adju.dicating authority based on the scan copy of certain bank
accouni_:s' of Shroff and scan copy of private records of
middleman/broker ~ and general statements - of Shroff and
middleman/broker tried to discard vital discrepancies raised 'by the
appellant':' without any cogent 'groun'ds. There is nd link between the

bank accounts of Shroff and private records of middleman/ broker.

- Therefore, in absence of receipt of cash by the Shroff, link of such

payment to middleman/broker and payment of cash to appellant, it is

erroneous to uphold the allegations against appellant. He not only

failed to ;judge ‘the allegations, documentary evidences and defence

e rally but also falled as quasi-judicial authority and following

|
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(iv)

(v}

. {vi)
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prmcrpal of natural justice by passing speakmg order as well as
following judiciat dlsczplme too. Therefore,, rmpuqned order passed by
him is liable to be set aside on this ground too.

That the ad}udrramg autherity relied upon the Statements of Shroff
as well as private records seized from the premises of M/s K-N.
'Brot_hers reproduced in the SCN but -lgnored that Shri Vimal
Laxmanbhai Zalarie, Director of Appellant; has filed affidavit dated
26.9.2020 to the effect that they have not nianufactﬂred_' and cleared
goods mentioned in the SCN without invoice and _wﬁthout payment of
duty of excise; that. they have not received any cash as mentioned in

SCN from any persor.

That in the entire case except for so called evidences of receipt of

‘money from the buyers of tiles that too v'vi'tl*iout identity: of buyers of

the goods as well as ldent:ty of receiver;of such cash frcm the
middleman, no other evidence of manufacture of tiles, procurement of
raw___rna_tenals_ l_nclu_ghng fuel and. power :for manufacture of tiles,
deployment of sta_f_’i‘; _hjanufact'ur'e, transpo'rtatiorr of raw materials as
well as f in_isheo goods, p,ayment to _a___tl in;c,_l_uding _rew material euppliers,

transporters etc. in cash, no incolpatory statement of manufacturer
- viz, appetlant na statern"e'nt of ~any of buyer, no statement of

transporters who transported raw rnaterlals who transported finished
goods etc. are relied upon or even avarlable It is settled position of
law that in absence of such evidences, grave_ allegations clandestine
removal cannot sustain. it is also settled position of law that grave
altegation __of' ;landestine removal cannot ;sustain on the basis of
assumption and presumption and relied upon following case laws:

(a) Synergy Steels Ltd.- 2020 (372) ELT 129 (Tri. - Del.)

(b) Savitri Concast Ltd. - 2015 (329) ELT 213 {Tri. - Del.)

{c) Aswani & Co. - 2015 (317) ELT 81 (Tri. - Del.)

(d) Shiv Prasad Mills Pyt. Ltd. - 2015 (329) ELT 250 {Tri. - Del.}
(e} Shree Maruti I'abncs - 014 {331) ELT 345 (Trl - Ahmd.)

That it is not a rnatter of dlspute that Trles were notified at Sr. No. 58
and 59 under Nottflcat*on No 49/2008-C.E, (N .) dated 24.;‘!2‘2008 as
amended _1ss_ued _under Section 44 of the Central_Extise Act, 1944:

'Acoordingly, as provioed under Section 4A ibid duty_ of excise was
" payable on the retail sale price declared on the goods less permissible

abatement @ 45%. Thus, duty of excise was payable @ 12.36% (upto

728,02.2015) and @ 12.50% with effect from 01.03.2015 on the 55% of

sale price: (RSP/MRP) deciared on the goodsfpackages That the
Pagn 6 of 23
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__:__1

2 here ma__._ 'attempt to find out actual

. quantlty of tlles manufactured and cleared clandestinely. No attempt

. was made to know whether goods were cleared with declaration of
- RSP/MRP or without declaration of RSP/MRP on the goods/packages.

There is no evidence adduced in the impugned show cause notice
about any,case booked by the metrology department of various states
across India against appellant or other tile manufacturers that goods

 were sold by it without declaring RSP/MRP “Though there is no
_evrdence of manufacture and clearance of goods that too without

'declaratlon of RSP/MRP it is not only alleged but also duty is assessed

' cons*denng the so called alleged realised value as abated value

'wrthout any legal backing. Neither Section 4A ibid nor rules made

there under provudes like that to assess duty by taking realised value

‘or transaction value as abated value and the investigation has failed to

. follow the said provisions. Therefore, sake of argument it is presumed

that if RSP!MRP was not declared on packages then also it has to be
determined in the prescnbed manner i.e. as per Section 4A(4) read

~with Rute 4(1)of Central Excise (Determmatlon of Retail Sale Price of

Exc1sable Goods) Rules, 2008 and not by any other manner As per the

_-'__‘sald provmons, highest of the RSP/MRP declared on ‘the goods during

"the previous or succeedmg months is to be taken for the purpose of

'assessment and in absence of other detalls of quantlty etc. such

'reahsed value duty cannot be quantlfled In any case duty has to be

iy

calculated after allowing abatement @ 45%

That - all _the allegati_ons are baseless ‘and totally'- unsubstantiated,

; t'herefore_, qUes_tion'Of alleged suppression of facts etc. also does not

arise. None of the situation suppression of facts, wilful mis-statement,

- fraud, collusion etc. as stated in Sectlon 11A(4) of the Central Excise

(Act, 1944 exists in the instant case but it is alleged suppression of

facts in the rmpugned notice based on the above referred general

allegation -

ADDellants No. 2 to 3.

()

Therr flrm has already filed appeal agalnst the 1mpugned order

as per the SUbI’l‘llSSlOn made therein contendmg that impugned
~order is tiable to be set asnde in limine and ‘therefore, order

lmposing penalty upon them is also liable to be set aside.

That it is a settied position of law that for 1mposmon of penalty

7 Ty ader Rule 26 inculpatory Statement of concern person must be
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statement was recorded durmg .nvestlgatlon and hence, no penalty
can be imposed under Rute 26.

(it} That no .penalty is imposable upon them 'under Rule 26(1) of the
Central lixci‘se R_ules_, 2002, as there is no_rieason to believe on their
part that goods were liable to confiscation. | |

(iv) That there is no single docurnent’ary'evidence to sustain .the
allegations; that the seized documents are not at all sustainable as
evidence for the reasons detalled ln reply filed by. the Appellant
No. 1. Investigating officers has not recorded statement of any
buyers, transporter, supplier etc. Allegat:on ‘of clandestlne
manufacture and removal of goods itself. :s faltacious. '

{v) That even duty demand has been worked out based on adverse
inference drawn by mvesbgatwn from the seized documents which
itself are not sustalnable evidence for various reasons. d1scussed by
their firm i.e. Appellant No 1 in their reply, that under the given
circumstances no penalty can be lmposed upon’ them under Rule
261bid and relied upon the followmg caselaws

- (a) Manoj Kumar Pani - 2020 (260} ELT- 92 Tri. Delhl)
(b) Aarti Steet industries - 2010 (262) ELT 462 (Tri. Mumbai)
{¢) Nlrmal Inductomelt Pvt Ltd. - 2010 (259) ELT 243 (Tri. Delhi)
| (vi) 'In view of above no penalty is lmposable upon them unger Rule 26
of the Central Excise Rules 2002

4.1 IPer's.onal Hearing in the matter was schedul'er_i:l ‘on 25_.8'.2022. Shri P.D.
Rachchh Advocate, appeared on behalf of Appellant Nos. 1 to 3. He -reiterated
the submlssmns made in appeal memoranda as well as in synopsrs submitted in
respect of all the appeals. He stated that Shri Sandlpbhal, middleman, had not
given name of M/s Sunrise Ceramtc Pvt Ltd nor anyone from M/s Sunrlse Ceramlc
Pyt Ltd but the investigation had attributed entnes with the name “Sunra]
| Ceramlc Jayantlbhar” to M/s Sunrise Ceramic Pvt Ltd Mfs Sunra] Ceramic Pvt
Ltd is a separate legal enttty and registered Wlth Central Excnse in Morbi

Junsdlctlon only Therefore it was requested to allow the appeals

5. | have carefully gone through the facts of the Case the 1mpugned order,
the appeal memoranda -and written as well as oral submissions made by the
Appetiants. The issue to be’ decrded is whether the 1mpugned order in the facts

~of this case, confirming: demand on Appellant No." 1. and lmposmg penalty on
Appellant Nos. 1 to 3 rs correct legal and proper or not

6. On perl_:sal_lof reclordls, I _find that __an offence- case was booked by the
7 Directorate Gehera_l of Central Excise-'__lnte_llig_ence," Ahmedabad
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W3 goods. Simultaneous searches

and Morbi resulted 1n recovery of various mcrimlnatmg documents indicating
huge amodnt of cash transactmns On the basis of mvestrgatlon carried out by
the DGCELj it was alleged tRat various Tile manufacturers of Morbi were indulged
in maloractices in connivance with Shroffs / Brokers and thereby engaged in
large scale| evasion of Central Excise duty. During mvestrgatlon it was revealed

by the 'investingatmg officers that the Tlle manufacturers sold goods without

payment of duty and collected sale proceeds from their buyers in cash through

said Shroff (Brokers/ middiemen. ‘As per the modus operandi unearthed by the

DGCEI, the Tile manufacturers passed on the bank account details of the Shroffs

to their bu;Iers with instructions to dep051t the cash in respect of the goods sold
“to them wi hout bills into these accounts. After depositing the cash, the buyers

used to mfonn the .Tile’ manufacturers, who in turn would inform the Brokers or
dlrectly to the Shroffs Details of such cash dep051t along with the copies of pay-
in- sllps were commumcated to the Tile manufacturers by the Customers. The

Shrotfs on confirming tne recelpt of the cash in their bank accounts, passed on

the cash to the Brokers after deducting their commission from it. The Brokess
furthe

r -handed over the cash to the Tile manufacturers after deducting their

- com r ission. ThlS way the sale proceeds was allegedly routed through

s "“Sl'rof f s?ﬁrclférs/ mrddlemen

|were |

7. |1 find from th_e case records that the DGCE had covered 4 Shroffs and -4
brokers/middlemen _Idu'ring investigation, which revealed that 186 manufacturers

routing. sale proceeds of illicit transactions from the said

Shroffs/Brokers/Middlemen. | find that the DGCEI has, inter alia, relied upon
evide ces collected from the premises of M/s K. N. Brothers, Ra]kotI Shree
Amba i Enterprlse, Rajkot Shroff, and M/s Sarvodaya Shroff Morbi, Broker, to

|allege| clandestine ,removal of goods by the Appellants ‘herein. It is settled

posrtr n of law that in the case involving clandestine removal of goods, initial
burden of proof is on the Department to prove the charges Hence, it would be
pertin nt to examine the said evidences gathered by the DGCEI and relied upon
by -th '_adjudic-ating_au_thdrity in the ilnpugn_ed order to conﬁrm the dernand of

Excise duty.-

7.1, -l find that diring search carried out at the office premises’ of ‘M/s K. N.

Brothers, Ra]kot Shroff on 22. 12, 2015, certain private records were seized.
The said private rc"ords contained bank statements of various bank accounts
operat .d by M/s K.N. Brothers, sample of which is reproduced in the Show Cause
otaa WRn, that the said bank statements cont_a'l;.ned details like particulars,
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deposit amount, initiating branch code etc. Further, it was mentioned in
handwritten form the name of city from where the amount was deposited and
code name of concerned middlemen/Broker to whom they had handed over the

said tash amount.

I7.2. | have gone through the Statement of Shrf Lalit Ashumal Gangwani, Owner
of M/s K.N. Brothers, Rajkot / Shree Ambaji Enterprifse._.- Rajkot, r_ecoreied on
23.12.2015 under Section 14 of the Act. I the said statement, Shri Lalit Ashumal
Gangwanl, inter aha deposed that, ' ' "

“Q.5 Please give details about your work in M/s Ambajl Enterprlse Rajkot
and M/s K.N. Brothers, Raj kot.

AS. ... ... We have opened the above mentloned 9 bank accounts and give
the details of these accounts to the Middlemen located 1 in Morbi. These middle
men are working on behalf of Tile Manufacturers located in Morbi. These

- Middlemen then gives our Bank details to the Tiles Manufacturers of Morbi
who in turn further passes these details to their Tiles dealers located all over
India. The Tiles dealers then deposit cash in these accounts as per the
instruction of the ceramic Tiles Manufacturers who in tumn inform the
Middlemen. The Middlemen then inform us about the cash deposited and the.
name of the city from where the amount has been deposited. We check all our
bank accounts through online banking system on the computer installed in our
office and take out the printout of the cash amount deposited during the entire
day in all the accounts and mark the details on the printouts. On the same day,
latest by 15:30 hours, we do RTGS to either M/s Siddhanath Agency and or to
M/s Radheyshyam Enterprises in Sakar Complex, S’?m Bazar, Rajkat, In lieu -
of the RTGS, M/s Siddhanath Agency and or to M/s Radheyshyam Agency
gives the cash amount. The said cash is'then dlstnbuted to concern
Middlemen. -

Q.6: Please give details of persons who had deposﬂed the amount in your
' ﬁrms

A6. We are not aware of any persons who had deposited the cash-
amount in our bank accounts, the ceramic Tile Manufacturers direct the
said parties to deposit the amount in cash in thes¢ accounts. As already
stated above, we had given our bank accounis details to the middle man who
_had in turn given these numbers to the Tile Manufacturers.”

7.4 I have gone through the Statement of Shri Sandlpbhal Bachubhai Sananya,
Accountant-Cum- Cashler of M/s. Sarvodaya Shroff . Morbi, recorded on
.24.12.2015 under Section 14 of the Act In the said statement Shri Sandlpbhal

Bachubhai Sanariya, inter alia, deposed that,
| “Q.2 Please state about business or service actlvmee and workmg pattern of
- your firm, M/s. Sarvodaya Shroff? ' :

A2 Tam working as an Account-Cum Cashier in M/s. Sarvodaya Shroff,
having office at 1% floor, Above Shree Ram Farsan, Chandramuli Complex,
Ravapar Road, Bapa Sitaram Chowk, Morbi since five years. Shri Shaileshbhai
Odhavpbhal Marvaniya, is the owner of M/s. Sarvodaya Shroff who is residing
Ry lagshav”, Darpan-3, Ravapar Road, Morbi. Shri 8haileshbhai Odhavjibhai

FaNiva, is also one of the partner of M/s. Sun World Vitrified, Ghuntu
: Rajkot, a tl_les_ ‘manufacturer, having share of 20%. I state that Ms.
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Sarvodaya Shroff is isiness of '%ission agent for disbursing the

~ cash deposited by the"customers of various Tile manufacturers, Traders &

Showroom located at Rajkot, throughout India, since last seven years. We are
charging commission Rs.50/- to Rs,100/- per lakh from our client and varies
from client to client. Our main Shroffs are M/s. Maruti Enterprises, M/s. JP
Enterprise, M/s. India Enterprise & Ms. PC.Enterprise, all belonged to Shri
Nitinbhai of Rajkot and M/s. Ambaji Enterprise, 101 1™ Floor, Sathguru
Arcade, Dhebar Road, One Way, Rajkot (now closed) and M/s. K. N. Brothers,
Office No. 505, 5" Floor Unicorn Centre, Near Panchnath Mandir, Main Road,
Rajkot, :

The procedure is that initially we take the bank account details from our main
Shroff and convey the same to the tile manufacturers and also- to Tiles
showroom owners. These manufacturers and Tiles showroom owners in turn
forward the said details to their custowers located all over India, who wish to
deposit cash against sale of tiles by them. The customers, as per instructions of

| these manufacturers and showroom owners, deposit cash in these accounts and

inform them about the deposits made by them. These manufacturers and
showroom owners in turn inform us about the details of the account in which-
the amount has been deposited and also the amount and the city from where the
amount has been deposited. We then inform the concerned Shroff, in whose
account the cash amount to us in Morbi at our office and we afier deducting

L our commiési_’oi_l, hard over the cash to the concerned Ceramic Tiles
. manufacturers and Ceramic Tiles . Showroom owners. 1 further state Shri
. Shaileshbhai Odhavjibhai Marvaniya used to come to our office in mormming to

give cash & detail statements of the parties to whom cash is to be delivered and
in the evening I used to hand over day to day details of all transactions Cash
Balance, Cash acknowledgement slips, Cash Book statement to Shri
‘Shaileshbhai Ordhavjibhai Marvaniya. -

Q3. -Ple'_asé ';.pmdlice the documents / details relating to the transactions
- made with Shroffs and clients,” Cash acknowledgement slips showing

handing over cash to respective client, Cash Book Statements, Commission

for the last five years of your firm M/S. Sarvodaya Shroff?

A.3.. As 1 'héve been asked to produce above documents, I tramediately

- contacted my owner Shii Shaileshbhai to hand over the documents /details as

asked for submission. In turn Shri Shaileshbhai asked his nephew, Shri chirag

Rameshbhai Marvaniya, to deliver some documents to me which I produce
today as detailed below. . | ch )

(iy - A file containing copy of statements showing detail of cash deposits in
" respective bank accounts, throughout India, for the period from
03.12.2015 to 19.12.2615, Rajkot office Rojmel for December'2015

Cash Acknowledgement Slip, containing pages from 1t0 799.

(i} - Afile coniaining Cash Acknowledgement Slip, containing pages
. from | to 849. ' .

(iti) A file containing Cash Acknowledgement Slip, containing pages from

- U urther state, we maintain a diary wherein entries ofall transactions relating
- to receipts of cash from Shroffs and disbursement of the same to the

respective clients with commission deducted are being shown by us. Shr:
Shaiteshbhai keeps the diary in his own custody and every morning he gives-
us the same along with cash balance for making daily entries and we hand
over back the diary to Shri Shailesbhai at the end of each day. Therefore. 1

aetig a position to produce the same. However, | assure that I will inform
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1 further state that in Cash Acknowledgement slip as per the direction of Shri
Shaileshbhai, we used to mention the cash amount delivered in thousands viz.
Rs.99,000/- would be written as "99". In the cash acknowledgement slip we used
to write the name of the person along with his mobile number to whom cash
delivered and on the back side we write the code name of the client representing
the tiles factories / showrooms with detaifs of amounts deposited in bank
accounts at each center. The figures are also mentioned in'the same pattern i.e. in
thousand on each slip.

1 further state that 1 don't know the place where Shri Shaileshbhai
Odhavjibhai Marvaniya keeps details of all transactions, Cash, Cash
Acknowledgement ships, Cash Book Statements etc. on everyday and where
all these documents of the past period are lying. ‘Only Shri Shaileshbhai
knows about the whereabouts of the documents of the past period.

Q.8 1 am showing you the statement dated 22.12.2015 of Shri Solanki JS
Mohanial S/o Shri Mohan Lal Solanki, Proprietor of M/s. K.N. Brothers,
Office No. 505, 5% Floor, Unicomn Centre Near Panchnath Mandir, Mai
Road, Rajkot and statement dated 24.12.2015 of Shri Nitinbhai Arjanbhai
Chikani, S/o Shri Arjanbhai Jadavjibhai Chikani, Block No. 403 Vasant
Vihar Patidar Chowk Sadhu Vasvani Road, Rajkot. Please go through it and
officer your comments. ' -'

A.8 I have gone through the statement dated 22.12.2015 of Shri Solanki IS
Mohanlal S/O Shri Mohan Lat Solanki, Proprietor of M/s. K. N. Brothers,
Office No. 505, 5™ Floor, Unicorn Centre, Near, Panchnath Mandir, Main
Road, Rajkot and statement dated 24.12.2015 of Shri Nitinbhai Aranbhai
Chikani S/o Shri Arjanbhai Jadavjibhai Chikar‘&i,BlQ’c"k No. 403; Vasant Vihar
Patidar Chowk, Sadhu Vasvani Road, Rajkot and put my dated signaturz in
token of the correctness of the facis mentioned therein and 1 am in full
agreement of the same. ‘

Q.9 Please provide the details of bank accounts of j,fnain Shroffs wherein the
customers of your clients deposit cash on day to day basis.

AS. 1 state that Bank Account number 7933005900000048 of Punjab
National Bank, Kuvada Branch, Rajkot of our Shroff namely M/s. KN
brothers; Bank Account Number 3766002100027112:to Punjab National Bank,
Kalavad Road, Rajkot of our Shroff M/s. P. C. Enterprise are the accounts
dedicated to our firms, wherein we instruct the clients to deposii cash by their
customers on day to day basis from different locations meant to be delivered to
the tiles manufacturer/show rooms of the manufactures”

7.4.1 | have also gone through the further Statement of Shri Sandipbhai
Bachubhai Sanariya of M/s. Sarvodaya Shroff, Morbi', recorded on 02.01.2016
under Section 14 of the Act. in the said statement, _"'Shri Sandipbhai Bachubhai

Sanariya, inter alia, deposed that,
*Q.2. During recording your Statement dated 24.12.15, you stated that you
maintain a diary for recording all transactions relat,in;g to receipts of cash from
Shroffs and disbursement of the same to the respective clients. You had further
stated that' you would inform your owner Shri Shaileshbhai to produce the
same. Please produce the same. . : L

In this regards, [ state that 1 hﬁd informed to Shr.i Shéilcshb_hai on the
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Ahmedabad immediately. Qir, I do not know the reason why he has yet not
produced the said records to your office tlll date.

" Q.3. Please produce the documents / details relating to the transactions made
with Shroffs and cliénts, cash acknowledgement slips showmg handling over
- cash to respective clrents Cash book Statements, comrmssron etc. for the last
-~ five years of your firm M/a. Sarvoday Shroff

A 3. Slr in my statement dated 24.12, 15 I have alleady stated that the
- documents./ details relating to the transactions made with Shroffs and clients,
- Cash Acknowledgement slips showing handlmg over cash to respectnve clients,
Cash book statements, commission etc. in respect of my firm M/S. Sarvoday
Shroff have been kept by Shri Shaileshbhai, Owner of the firm. Further, I have
already produced records which I received from Shri Chirag, nephew of Shri
. Shaileshbhai on 24.12.15 to your office during recording my statement. 1 do
not have any records of the firm with me and therefore J am not in a posntion to

produce the sfme.

Q4. please peruse following files produced by you during recording your
 statement dated 24.12.15
. o (1) A file containing copy of a statements showing details of cash deposits
in respective bank accounts, throughout India, for the period from 03.12.2015
- to 19.12.2015, Rajkot office. Rojmel for December2015, Cash_
- Acknowledgement Slip, containing pages from 1 to 799;
(it) A file confaining Cash Acknowledgement Slip, contalmng pages from
1to849;,
(iii) A file contamlng Cash Acknowledgement Slip, containing pages from 1 to
- 701. . .
) Please explam who has prepared these records.

Ad. Today I have perused following files whrch I had produced durmg
recording my statement dated 24.12.15. | state that I have prepared all cash
acknowledgement slips which are available in the all three files. I have
prepared these slips to record the name and details of the persons who collect
cash from us, casli amount, place from where the same was deposited etc. As
‘regards, statements showing details of cash deposits in respective bank
accounts as available in File No. 1 at P. No. 31 to 55, I state that the same were

. - -prepared by M/S. K.N. Brothers and handed over to us for our record. Further,
statements showing details of cash deposits in respective bank accounts as
available in File No. 1 at P. No. 01 to 29, I state that the same were prepared by
Shri Nitin of M/S. P.C. Enterprise and handed over to us for our record.

Q.5. Please explain and de-code ‘entries as recorded by you in ail cash
acknowledgement stips produced by you

A.5. Today, I have gone through the records as produced by me. Sir, please
provide me blank worksheet containing columns like S. no., Record No., Page
No., date, name of the person of the manufacturer who collects the cash, name
of the Ceramic Tiles manufacturer at Morbi, Actual cash handed over,- City
from where the cash was deposited, Remarks etc Please provide me sufficient
amount of blank seats with basic data of first three columns. I will sit here and
verify acknowiedgemeut slips and. fil! vp the de-coded factual data in the said
‘blank workshects in my own handwriting. .

Q.6. Today, as requested you are. provided [ollowmg three worksheets having

first three columns duly fiilled up. Please peruse each acknowledgement slip
and fill up the ‘de-coded data in, respective column and returned all seats duly
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A6. Today, I have goue through- each cash acknowledgement slips as
produced by me. After geing through and verification, I have filled up all the
details like date, name of the person of the manufacturer who collects the cash,
name of the Ceramic Tiles ranufactuter at Morbi, Actual cash handed over,
City from where the cash was deposited, remarks etc. in my own handwriting
and as per my understatiding. [ hereby submit following worksheets correctly

filled up and signed by me. -

For File A-1- Worksheet pages from 01} to 27
For File A-I- Worksheet pages from 01 io 31 and
For File A-1- Worksheet pages from 01 to 26

8. .On analyzing the documentary evidences collected during inve-stig_atioﬁ
from M/s K.N. Brothers, Rajkot/ Shrée A_rﬁbaji Enterprisé, Rajkot, Sh_rbff and M/s
Sarvoday Sh.roff, Morbi, broker, as well as deposition m@ade by Shri Lalit Ashumat
Gangwani, owner of M/s K.N. Bro’thers,_ Rajkot/ Shree Ambaji Enterprise, Rajkot
and Shri Sandipbhéi Bachubhai Sanariyé of M/s: Sarvodaya Shroff, Morbi; in their
reSpecfivé statements_ rec‘drde.&- under Section 14 of the Act, | find that
customers of Appellant No. 1 had deposited cash amount in hank accounts of M/s
K.N. Bfothers,_ Rajkot/ Shree Ambaji Enterprise, Rajkot, Shroff, which was
converted into cas_h by therh'and haﬁded over to 'M/s‘-Safvodaya Shfdff,‘ Morbi,
| Broker/Middleman, who admit’ﬁedly handed over the said cash amount to

- Appellant No. 1.

8.1  On examining the Statements of Shri Lalit Ashumal'__ﬁaq.g-waﬂi_,\ owner of
M/s K.N. Brothers, Rajkot/ Shree Ambaji Enterprise, Rajkot and Shri Sandipbhai
Bachubhai Sanariya of M/s. Sarvb,daya Shroff,"Morbli, _it;‘:is apparent that th_e said
Stateménts _conta_ined plethora _of the"facts, which' ar_,efl'.in -the_ knOwledge of the
déponents only. For example, Shri 'Sdndipbhai_ Bachybhai' Sanariya deciphered
the meaning of each and 'evé_ry ent'ry Writtén' in their pfivété records. They also
gave details of when and how much cash wasf deliveréd to .which Tile
m_anufacturérs and even Con;:erﬁéd persons who had recéi\éed cash amount. It is
not the case that the said _s_t_étements were recorded_ under duress or threat.
'Further_, said __staitements ‘have not been retraéted. So, veracity of deposition
made in said Statements and information contained in seized documents is not
under dispute. |

8.2 | find that the Appeltlant No. 1 had devised such':a modus ape}'dndi that it
was almost impossible to identify buyers of goods or transporters who
ti'ansported the goods. The Appe[lant No. 1 used to iéxform M/s K.N. Brothers,
Rajkot / Sh_ree'Am.baji Ehter';irise, Rajkot, Shroff, o_r..' S__‘:hri S_andipbhai Baéhubhai
Sanariya, broker/Middlemen, about dep_dsit of caSh iﬁ biank. accodnfs of Shroff on
:"eceiptl of. communication fro_ni their buyers and ﬁuch iéash amount would reach

fiNhrough middlemen/brokers. When cash amount was deposited by
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ts of Shroff Mme was not reflected in bank |
statements, as emergmg from the records So, there was no details of buyers
available who had deposited cash amount in bank accounts of Shroff. This way
the Appellant No. 1 was able to hide the identity of buyers of illicitly removed

' goods itisa basic 'common sense that no person will maintain authentlc records

- buyers of goods in bank oo

of the 1llegal activmes or manufacture bemg done by it. it is also not possible to
- unearth . all ev1dences involved in the case The -adjudicating authorlty i5
requ1red to examme_. the evidences on record and _dec1de the case. The Hon’ble
High Court in the. dase of Internationat Cylinders Pvt Ltd reported at 2010 (255)

_ELT 68 (H.P.) has held that once the Department proves that something illegal
- had. been done _by .the manufacturer which prima. facie shows ._that fllegal

activities were beingl carried, the burden would shift to the manufacturer.

8.3 It'is also pertinent to mention that the adjudicating authority was not
conducting a trial of a cr'ilnihal case, but was adjudicating a Show Cause Notice
as to whether there has been clandestme remaval of excisable goods without
_"payment of excise duty In such cases, preponderance of probabilities would be
jsufficient’and cas_e_is not _required-lto be proved beyond reasonable doubt. I rely
on the Order passed by the Hon’ble CESTAT, Banglore in the case of
Ramachandra Rexms Pvt. Ltd Reported as 2013 (295) ‘E.L.T. 116 (Tri. - Bang.),
whefe”i'ﬁ ithas been held that, | |
%72 In a case of clandestme actlivity’ mvolvmg suppressnon of productlon‘
and 'clandestme removal, it is not expected that .su_ch evasion has to be
1 : established bj_i-l:he Department in 2 mathematical precision. After all, a person
\ indulging in clandestine actlvity takes sufficient precaution to hide/destroy the
evidence. The evidence available shall be those left in spite of the best care
taken by the persons involved in such clandesline activlty In such a situation,
the entire facts and ¢ircumstances of the case have to be looked into and a
decision has to be arrlved at on the yardstick of preponderance of probabllxty
and not on the yardstlck of beyond reasonable doubt’, as the decision is being

rendered in quasl—judlcml proceedings.”

8.4 | also rely on the Order passed by the Hon’ ble Tribunal in the case of
AN, Guha & Co. reported in 1996 (86) E.L.T. 333(Tri. ), wherein it has been held
that, _ _

_“In all such cases of clandestine removal (it i not 'possible for the Department

to prove the same with mathemal:cal precision. The Department is decmed to

have dxscharged thelr burden if they place so much of evidence which, prlrna

acie, shows that there was a clandestine removal if such ev1dence is produced
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there was no clandéstine removal™.

9. After carefut examinarion of evidences available on record in the form of
documentary evidences as wet; as orat evidence, | am of the considered opinion
that the Department has discharged initial burden of pioof for alleging
clandestlne removal of goods and the hurden of proof shifts to the assesse to
establish by independent evidence that there was no clandestine rernoval and
the assessee cannot escape from the rigour of law by-picking lnopholes in the
evidences placed by the Department. | rely on the decision rendered by the
Hon’ble Madras High Court in thé case of Lawn Textile Mills Pvt. Ltd. Reported
as 2018 (362) E.L.T. 559 (Mad.), wherein it has been held that, |
:“'30_. _The' above facts will clear'ly show that the allegation is one of
clandestine vemoval. Tt mey be true that the bur-den of  proving su_cﬁ an
ellegation is on the._'D.epartment'. However, clande_s_'.t-ir_le removal with an
intention to evade peyment e_f duty 1s always done in 5 secret manner and not
as an. open transaction for the D_epartnient 0 immedilately detect the same.
Therefore, in case of clandestine removal, where éeemcies involved there
may. be cases where direct documentary eVIdence w1li nct be available.
_ Howevcr based on the selzed records, if the Department is able to prima jacre
| . establish the case of clandestme removal and the assesse 1s not able fo give
._ any nlausnble explanatmn for the same, then the allegatmn of clmdestme
‘removal has to be held to be. pmved In other words, the standard and degree
of proof, Wthh is required in spch cases, may not be the same, as in other

- cases where there is no aliegation of clandestine removal.” -

10.  The Appellant has | contended that srnce cross examfnatibn of
Departmeh_tai witriesses were not allowed, -their statements cannot be relied
upon while pass*.ing the order and determining the du(t)_f-anioun't.payable by it. In
-this rega}rd,-':ll find that the Appellant No. 1 had sought cross examination of Shri
 Latit Ashumal Gangwani and Shri Jayesh Solanki of M/s K.N. Brothers and Shri
'Sandip Sanariya and Shri Shaitesh Marvania of M/s Sar“rvcidéya" Shroff during the
cou’r_se‘ of "'adjinication. The adjudicating authority denied the request of cross
, exéminatior_r by obs'erVirig in the impugn_ed order, in'ter'dlja, as under:
Co “195" -F'urther as discussed above all the witnesses 'hz'we Iadmitted their
_respective role in this case, under Section 14 of the Cemral Excise Act, 1944,
voluntarily, which is bmdmg upon them and rehed upon in the case of the
Noticee.  Further, 1 find that all the witnesses _hz}ve not retracted their
statements. Therefore, the same are legal and valid:p;ieces of evidenee in the
eyes of law. It is d seﬂled ler_al pumhon thal cross exammatlon 1s not required

s allowed | in all cases. Moreover there is no pi‘()\’lblOl'l under the Central
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"-ammatlon of’ messes during adjudication of

the case. The denial of opportumty of cross-examination does not vitiate the

Excise law to allow

adjudication prococdmgs The 1d]udxcatmg authority was not conducting a
trial of criminal case, but was adjudicating a SCN as to whether there has been
clandestine removal of excisable goods w1thout payment of duty, | place
reliance upon the judgement of Hon'ble High Court of Madras in the case of
C'ommms;one_r of Central Excise Salem Vs M/s Erode Andai Spinning Mills
(Pvt.) Ltd 'reported at ”UIQ (366) ELT647, wherein it was held that where
opportunlt) of cross exammatlon was not allowed. the entire pmceedmgs will
‘not bc vmated

10.1 l find that none of the Statements of Shroff/ Mlddlemenf Brokers recorded
during mvestlgatlon have been retracted nor there is any allegation of duress or
threat during recording of Statements. Further, Shroff/Middlemen/broker have

‘no reason to depose before the investigating officers “something which is
-contrary to facts. #t is also pertment to mention that the present case was not

one off case mvolvmg clandesting removal of goods by Tile manufacturers of
Morbl It is ‘on record that DGCEl had srmultaneously booked offence cases -
against 186 such manufactmers for evasion of Central Excise duty who had

'adopted similar modus operandi by routing sale proceeds of illicitly cleared
finfshed goods through Shroffs / Middternen/brokers. It is also on records that
out of said 186 manufacturers 61 had admitted the allegations and had also paid
| duty evaded by - them. So, the documentary evidences gathered by the

investigating ofﬁcers from the premises of Shroffs / middlemen contained trails
of itlicitly;removedj"goods ‘and preponderance of probability is certainly against-
Appetlant No. 1. It has been consistently held by the higher appellate authority
that cross examirfatidn_ is not mandatory and it depends on facts of each and

_ every case. | rely on the decision rendered by the Hon’ble Bombay High Court in

the case of Patel Engmeermg Ltd reported as 2014 (307) E.L.T. 862 (Bom.),
wherein it has been held that, '

- “23. Therefore, we are of the opinion that it will not be correct to hold that
irrespective of the facts and circumstances and in all inquiries, the right of
cross examination can be asserted. Further, as held above which rule or
principle of natural justice must be applied and followed depends upon several
factors and as énumerated above. Even if there is denial of the request to cross
examine the witnesses-in an inquiry, without anything more, by such denial
alone, it will not be enough to conclude that principles of natural justice have
been violated. Therefore, the judgments relied upon by Shri Kantawala must be
seen in the factual backdrop and pecullar circumstances of lhe assessee’s case

: before this Couﬂ ”
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cross examination of the witnesses, as sought by Appel_lqn_t No. 1.

11, The Appellant has contended that in the entlre case except for so called

evidences of receipt of money from the buyers of tiles through Shroff/
Middlemen/ Broker, no other evidence of manufacture'of tiles, procurement of
raw materials iocluding fljel and power for .manufacture of tiles, deployment of
staff, manufacture, transportation of raw materials as well as finished goods,
payment to all including raw materiel suppliers, transporters etc. in cash have
been gathered. The Appellant fuither contended that.no statement of any of
buyers, transporters who transported raw materials and finished goods etc. are
relied upon or even available. it is settled position of law that in absence of such
evidences, grave allegations of clandestine rerr_loval_:c;annot sustain and“relied

upon various case laws. ' o

v

.11.1 1 find that the investigating officers gathered evidences from the premises

of M/s K.N. Brothers, Rajkot, Shroff, which indicated that Appetlant No. 1 routed
sales proceeds of llllmtly removed goods through the said Shroff and
M]ddlemeni Broker. The said evidences were corroborated. by the depositions
made by Shri Lalit Ashumat Gangwam, owner of Mls K.N. Brothers, Rajkot /
Shree Ambaji Enterprise, Rajkot and Shri Sandipbhai Bachubhai Sanariya of M/s.
'Sarvodaya Shroff, Morbi, broker, dui‘ing the course ofladjudi’ga‘tion.(Further, as

-discussed supra, Appellant No. 1 had devised such a modus operandi that it was

difficult to identify bdyefs of goods or transporters who transported the goods.
In catena of decisions, it has been held that in cases of: clandestine removal, it is
not possible to unearth all the evidences and Department is not required to

prove the case with _méthematical precision. | rety on the Order passed by the

~Hon’ble CESTAT, Ahmedabad in the case of Apun_f'a Aluminium Corporation

reported at 1996 (261) E.L.T. 515 (Tri. Ahmd.), wherein at Para 5.1 of the orde'r,
the Tribunal has hetd that, | |
“Once agam the onus of proving that they have accounted for all the goods
produced, shifts to the appellants and they have failed to discharge this
burden. They want the departmerlt to show challanwise details of goods
- transported or not transported There are several ‘decisions of Hon'ble
Supreme Court and High Courts wherein 1t has been hcld that in such
‘clandestine activities, only the person who mdulges in such activities knows
all the details and it would 'not- be possible for al-llyh'-investigating officer to
unearth all the evidences required and prove vmh mathematlcal precision,. the

evasion or the other 1llegal activities”.

r
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upon the Statements of Vo ; Miyate records seized from the
premises of M/s K.N. Brothers reproduced in the SCN but ignored that Shri Vimal
Laxmanbhai Zalana, Director of Appellant has filed affidavit dated 26.9.2020 to
the effect that they have not rnanufactured and cleared goods mentioned in the

Vrdwg

SCN without lnvorce and -h'out payment of duty of excise that they have not

received any cash as mentioned in SCN from any person.

'1'2 1. 1 have gone through the Affidavit dated 26.9.2020 filed by Shrl Vimal
..axmanbhal Zalana Appellant No. 2 herein, contained in appeal memorandum. |
find that as narrated in Para 3 of Show Cause Notice, summons were - issued to
- the’ Appellant by the investigating authority on 15.9. 2016, 25.5.2018 and
18.6.2018 to produce various documents and to give oral statement but they did
| not appear. Thus, opportunities were given to the Appellant to explain their
position. However they chose not to avail the opportunity. It is apparent that
filing affidavit after i issuance of Show Cause Notice is merely an afterthought and
it has no bearing on:the outcome of thlS case,

13. : Appellant No. 1 has contended that Shri Sandlpbhat middleman had not
given name of M/s Sunrlse Ceramic Pyt Ltd nor anyone from M/s Sunrise Ceramic
Pvt Ltd but the mvestlgatlon had attributeéd entries with the name “Sunraj
Ceramlc Jayantlbhar” to M/s Sunrise Ceramic Pvt Ltd. M/s sunraj Ceramic Pvt
Lid is a separate tegal entity and reglstered with Central Excise in Morbi
jurisdiction onty. In‘this regard, it is observed from Para 10.2.4 to Para 10.3 of
the !nvestlgatron Report annexed with Show Cause Notice that during the course
-of mves_tr_gatlon Shri Sandip Sananya of M/s Sarvodaya Shroff had revealed
names of alt ma nufacturers, including name of Appeliant No. 1, during decoding

of daily sheets maintained by him. Thus, demand: is rarsed on- the basis of

regards, contentjon that M/s Sunraj Ceramic Pyt Ltd is a separate legal entity, it
is observed that Shri Sandlp Sanariya had given name of M/s Sunraj Ceramic Pvt
Ltd in. hlS State ent dated 24.12.2015 whereas name of Appellant No. 1 was
not sustainable.

14, In view of above the various contentions raised by Appellant No. 1 are of

no help to them nd they have failed to discharge the burden cast on them that

artment  has adduced' sufﬁcient oral and documentary corroboratwe'
' onstrate that Appeltant No.1 mdulged in clandestme removal of
Page 19 of 23




Appeal No: V2/427-420/RAY/ 2021

goods and evaded payment of Central Excise duty l therefore, hold that
confirmation of demand of Central Excise duty amount pf Rs. 10,72,402/- by the
adjudicating authority is correct, legal and proper. Since demand is confirmed,
it is natural consequence that the confirmed demand is required to be paid
along with interest at applicable rate under Section 11AA of the Act. |,

therefore, uphold order to pay interest on confirmed demand. .

15. The Appellant has contended that Tiles were not1f1ed at Sr. No. 58 and 59
under Notification No. 49/2008-C.E.(N.T.) dated 24. 12 2008 as amended issued
under Section 4A of the Act and duty was payable on the retail sale price
declared. on the goods less abatement @ 45%. Though there is no evidence of
manufacture and clearance of goods that too w1thout declaration of RSP/MRP,
duty is assessed considering the so called alleged reallzed value as abated value
without any legal backing. The Appetlant further contended that duty is to be
determined as per Section 4A(4) of the Act read WIth Rule 4(i) of Central Excise
(Determination of Retail Sale Price of Excisable Goods} Rules, 2008,which
provided that highest of the RSP/MRP declared on the .goods during the previous

or succeeding months is to be taken for the purpose of assessment.

15.1 | find it is pertinent to examine the provisions contained in Section 4A of

the Act, which are reproduced as under:

“Gection 4A. Valuation of excisable goods with reference to retail sale price.-
(1) - The Central Government may, by notification in the Official Gazette,
specify any goods, in relation to which it is required, under the’ provisions of
the [Legal Metrology Act, 2009 (1 of 2010)] or the rules made thereunder or
under any other law for the time being in force, _to declare on the package
thereof the retail sale price of such goods, to whlch the provisions of sub-

section (2) shall apply.

(2) Where the goods specified under sub-section (1) are excisable goods and
are chargeable to duty of excise with reference to value, then, notwithstanding .
anything contained in section 4, such value shall be deemed to be the retail
sale price declared on such goods less such amount of abatement, if any, from
such retail sale price as the Central Government rnay allow by notification in

the Official Gazette.,” . -

15.2 | find that in terms of the Legal Metrology Act 2009, retail sale price is

requ1red to be declared on packages when sold to; retall customers. This would

- hen goods are sold to customers, other than retall customers, like
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institutional cu Mletrology Act, 2009 would not be

applicable.

15.3  On examining the present case in backdrop of above provisions, 1 find that

Appellant No. ;: has: not produced any ‘evidences that the goods were sold to

retail éustomer ?. Further, as dis'cussed above, Appellant Np.1 had adop!;ed-sﬁch
a modus oper 'ﬁdi that identity of buyers could not be ascerta,iné_d during
investigation. S pce", applicability of provisions”c . |
2009 itself is ng |
un_aer Séction
| App'ellaﬁi No.iévere to retail customers then also what was realized through

ontained in Legal _Me_trqlogy Act,

confirmed, it is not possible to extend benefit of abatement
A of the Act. Even if it is presumed that all the goods sold by

Shroff/Middlem cannot be considered as MRP value for the reason that in
cases when godt?s are sold through dealers, realized value would be less than
MRP value sinceiﬁealer price is always less than MRP price.

15.4 As regards contention of Appellant No.1 that duty is to be determined as

per Section 4A(4-j of._‘ the Act read with Rule 4(i) of Central Excise (Determination
of Retail Sale Pl;icé of Excisable Goods) Rules, 2008, | find it is pertinent to
examine the provisions of Rule 4 ibid, which are reproduced as under:

“RULE 4, F!. ‘;‘_\{pére'a manufacturer removes the ‘excisable goods specified
~ under sub-section (1) of section 4A of the Act, - -
(@)  without declaring the retail sale price on the packages of such goods;
or

- (b} by declaring the retail sale price, which is not the retail sale price as
required to be declared under the provisions of the Standards of Weights and
Measures Act, 1976 (60 of 1976) or rules made thereunder or any other law
for the time being in force; or o

(e) o by dbclérmg the retail sale price but obliterates the same after their
removal from the place of manufacture, o

then, the retail sale price of such goods shall be ascertained in the following
manner, namely, :- :

(i) if the manufacturer has manufactured and removed identical goods, within
" a period of ane month, before or after removal of such goods, by declaring the

retail sale price, then, the said declared retajl sale price shall be taken as the
 retail sale price of such goods :

(i) if the retail sale price cannot be ascertained in terms of clause (i), the retail

" sale price of such goods shali be ascertained by conducting the enquiries in
the retail markei Where such goods have normally been sold at or about the
same time of the removal of such goods from the place of manufacture :

Provided that if more than one retail sale price is ascertzined under clause ()
or clause (ii), then, the highest of the retail sale price, so ascertained, shall be
taken as the retail sale price of all such goods.”

- 15.5 | find that in the présent case, the Appetlant No. 1 ﬁas not demonstrated
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as to how their case is covercd by any of the 51tuation as envisaged under sub
clause (a), (b) or (¢) of Rule 4 ibid. Henfe prowsroqs of Rule 4(i) ibid is not

applicable in the present case.

15.6 In view of above, plea of Appeliant No. 1 to assess the goods under
Section 4A of the Act cannot be accepted. |

16. The Appeltant has contended that all the allegations are baseless and
totally unsubstantlated therefore questlon of atleged suppression of facts etc.
also does not arise. The Appeltant further contended that none of the situation
suppression of facts, willful mis-statement, fraud, collusnon etc. as stated in
Section 11A(4) of the Central Excise. Act, 1944 exists. in the instant case but it'is
alleged suppression of facts: in the 1mpugned order based on the general
altegation. t find that the Apperlant No. 1 was found indulging in clandestine
removal of goods and routed the cash through Shrof if/Middiemen/Broker. The
modus operandi adopted by Appellant No 1 was unearthed during 1nvest|gatlon
"camed out agamst them by DGCEI Ahmedabad Thus, this is a clear case of
cuppressmn of facts with mtent to evade payment of duty Considering the facts
of the case, | am of the oprmon that the ad Judlcatmg authority was Justlﬁed in
invoking extended period. of t:mltatmn on the grounds of suppressron of facts.
Since invocation of extended p(:"l iod of limitation on the grounds of suppression
of facts is upheld, penalty under Section 11AC of the Act is mandatory, as has
been held by the Hon’ble Supreme Court in the case of Ra]asthan Spinning &
Weaving Mills reported as 2009 (238) E.L. T.3(5.C.), whereln it is held that when
there are ingredients for invoKing extended period of limitation for demand’ of
duty, imposition of penalty under Section 11AC is mandatory The ratio of the
said judgment applies to the facts of the presen,t case. 1, therefore, uphold
penalty of Rs. 10,72,402/ -_imposed_under Section 11AC of the Act.

i7.  Regarding penalty imposed upon Appellant 'Nc_;s. 2 & 3 under Rule 26 of
the Rules, | find that the sa’id Appellants were DirectOrs of Appellant No. 1 and
were looking after day to day affairs of Appellant No.1 and were the key persons
of Appellant No. 1 and were directly involved in clandestme removal of the
goods manufactured by Appetlant No. 1 without payment of Central Excise duty
and without cover of Central Excise Invoices. They were found concerned in
clandestine manufacture and removal of such goods and ne.nce, they were
_knowing and had' reason to.believe that the ,said goods were liable to
confiscation under the Act and the Rules. |, therefore find that lmposmon of
of Rs. 1,25,000/- each upon Appellant Nos. 2 to 3 under Rule 26(1) of
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the Rules is correct and l@ﬂe .
18.  In view of above, | uphold the impugned order and reject the appeals of
Appetlant Nos. 1 to 3.
19.  diEFaligRIGeBITS , Te!
19. The app_eéls_ﬁied by the Appellants are disposed off as above.
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